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354 NATURAL LAW

Furthermore, there is a secular and historical interest in preserving sites that
traditionally have been religiously significant to our indigenous peoples. Even
Christian churches have received governmental protection from development,
though from a Western perspective, a church is a more prominent religious symbol
than undeveloped land.

The traditional Establishment Clause rules should not prohibit sacred site
protection, provided that consistency is maintained in defining what is a religious
benefit under both religion clauses. Even if the religious nature of preserving
sacred sites was acknowledged, the Establishment Clause should not pose an
absolute prohibition to protecting them in all cases. Blanket rules have not been
invoked under the Establishment Clause, and the Supreme Court has held that
religious accommodation is a secular interest that does not violate the
Establishment Clause.

NATIVITY SCENES

See Holiday Displays

NATURAL LAW

Natural law comprises an unwritten body of universal principles forming the
ethical and legal basis by which human conduct is evaluated and governed.
Purportedly of divine origin, this law is said to be accessible by reason to people of
all races, classes, religions, and cultures. The content of natural law is set by nature
and therefore has validity everywhere. The primary precepts of natural law, to do
good and to avoid evil, are universally recognized, despite differences in
understanding and application.

Natural law theory originates with such classical theorists as Socrates, Plato,
Aristotle, and Zeno. Natural law theory had its greatest influence during the
Middle Ages. In medieval Christianity, natural law was believed to supplement
Scripture as God’s truth, and thus, both served simultaneously as the foundation
for canon law and civil law, the respective bodies of law of the medieval church
and the medieval state. During the Middle Ages, Saint Thomas Aquinas placed
natural law just below “Positive Divine Law” and above “Human Law.” Positive
law consists of the written rules and regulations enacted by the government.
Positive divine law was the law given by God in addition to the natural law. While
natural law is promulgated in the very structure of God’s being and is discernible
by natural reason alone, the existence and content of divine positive law is known
only by revelation. The natural law is comprised of those precepts of the eternal
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law that govern the behavior of beings possessing reason and free will. The first
precept of the natural law, according to Aquinas, was to do good and avoid evil.
Aquinas holds a natural law theory of morality in that what is good and evil is
derived from the rational nature of human beings. Good and evil are thus both
objective and universal.

The term natural law is derived from the Latin, jus naturale. Adherents to
natural law philosophy are known as naturalists.

Naturalists believe that natural law principles form an inherent part of nature
and exist regardless of whether government recognizes or enforces them.
Naturalists further believe that the government must incorporate natural law
principles into the legal system before justice can be achieved. There are three
schools of natural law theory: divine natural law, secular natural law, and
historical natural law.

Divine natural law holds that law must be made to conform to the commands
promulgated or inspired by God, or some other deity, who governs according to
principles of compassion, truth, and justice. William Blackstone wrote that, “This
law of nature, being co-eval with mankind and dictated by God himself, is of
course superior in obligation to any other. It is binding over all the globe, in all
countries, and at all times: no human laws are of any validity, if contrary to this;
and such of them as are valid derive all their force, and all their authority,
mediately or immediately, from this original.”

Secular natural law replaces the divine laws of God with the physical,
biological, and behavioral laws of nature as perceived by human reason. This
school theorizes about the uniform and fixed rules of nature to identify moral and
ethical norms.

According to the school of historical natural law, law must be made to conform
to the well established, but unwritten, customs, traditions, and experiences that
evolved throughout history. Historical natural law has had an integral role in the
development of the Anglo-American system of justice.

Natural law theories profoundly influenced the development of English
common law. Richard Hooker, Thomas Hobbes, John Locke, and William
Blackstone were prominent Natural law philosophers. Natural law, particularly its
approach to Natural Rights, was a fundamental source of the ideals discussed in
the Declaration of Independence.

In contemporary jurisprudence, natural law may refer to several doctrines: 1)
that just laws are immanent in nature; that is, they can be “discovered” or “found”
but not “created” by such documents as a “bill of rights”; 2) that they can emerge
by the natural process of resolving conflicts, as embodied by the evolutionary
process of the common law”; or, 3) that the meaning of law is such that its content
cannot be determined except by reference to moral principles. These meanings
can either oppose or complement each other, although they share the common
trait that they rely on inherence as opposed to design in finding just laws.
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While legal positivism would hold that a law could be unjust without it being
any less a law, natural law jurisprudence would hold that there is something legally
deficient about an unjust law.

The concept of natural law played a crucial role in the development of English
Common Law. In the controversies between Parliament and the monarch,
Parliament often made reference to the Fundamental Laws of England, which were
often said to embody natural law principles since time immemorial and set limits
on the power of the monarchy. Blackstone, however, wrote that might be useful in
determining the content of the Common Law and in deciding equity cases, but
was not itself identical with the laws of England. Nonetheless, the implication of
natural law in the common law tradition has meant that the great opponents of
natural law and proponents of legal positivism such as Jeremy Bentham have also
staunchly criticized the Common Law.

Natural law jurisprudence is currently undergoing a period of reformulation.
The most prominent contemporary natural law jurist is Australian John Finnis,
who teaches at Oxford. Other important natural law jurists, include Americans
Germain Grisez, Robert P. George, and Canadian Joseph Boyle. All have worked
to construct a new version of natural law.

“New Natural Law” was created by Grisez, and focuses on “basic human goods,”
such as human life, knowledge, and aesthetic experience, which are self-evidently
and intrinsically worthwhile, and states that these goods reveal themselves as
being incommensurable with one another.

NEGLIGENCE AND RELIGIOUS ORGANIZATIONS

Although religious organizations are protected by the First Amendment, the
Constitution confers no general immunity from liability for their contracts and
torts. Claims may be stated against religious organizations if those organizations
had the corporate power or ecclesiastical responsibility for the specific matter in
dispute, or had themselves taken action in the matter. A general assertion of the
potential to take action or potential to control is insufficient to result in a claim
against the organization. Liability would reside, if at all, in the entity that has both
the juridic power (under the religious polity) and the civil duty to answer for the
actions of persons or other entities in the religious structure. Departure from these
principles could result in an unconstitutional exercise by a court.

In the past, it would have been almost impossible for churches and other
religious organizations to be sued. Religious organizations in the United States
enjoyed a privileged status, protected not only by legal immunity justified by the
benefits they provided to society but also were highly respected by ordinary
citizens. While religious organizations are still highly respected, Americans today
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RELIGIOUS LIBERTY PROTECTION ACT

After the Religious Freedom Restoration Act (RFRA) was declared
unconstitutional by the U.S. Supreme Court in 1997 [(City of Boerne v. Flores
(U.S. 1997)], RFRA supporters sought to draft a bill that could withstand a
constitutional challenge. It is known as the Religious Liberty Protection Act
(RLPA). In Boerne, the justices struck down the RFRA, concluding that the
lawmakers lacked the authority under the Fourteenth Amendment’s Enforcement
Clause to grant greater protection to religious groups than provided by the Court’s
own precedents. Instead of the Enforcement Clause of the Fourteenth
Amendment, the RLPA was premised on powers inherent in the Constitution’s
Commerce and Spending Clauses.

The RLPA was motivated by court cases that religious groups believe eroded the
free exercise of religion as enunciated in the Bill of Rights. RLPA supporters have
sought to legislate stronger protections for religious freedom by developing the
standard that prohibits state interference with religious practice unless there is a
“compelling government interest.” Also, governments must act in the least
restrictive manner in cases involving religious practice. The RLPA was supported
by more than 80 organizations from the Christian Coalition to the American Civil
Liberties Union. Some Christian groups opposed the legislation, arguing that it
inappropriately linked religious liberty with interstate commerce, expanding
federal power. The bill, they believed, denigrates religion by associating it with
commercial enterprise.

The RLPA attempted to codify as much of the RFRA’s protections as possible.
It mandated the same “compelling interest” and “least restrictive means” test (also
called superstrict scrutiny) in cases in which government substantially burdened
religious conduct. In deference to the Supreme Court’s declaration that Congress
may not create new constitutional rights against the states, the RLPA was tied not
only to the Fourteenth Amendment but also to Congress’s powers to spend and
govern commerce. Hence, the RLPA mandated superstrict scrutiny when religious
conduct was substantially burdened in cases involving activities receiving
government financial assistance or cases involving commerce. In other words,
wherever the federal government’s funding goes, and wherever commerce exists,
the RLPA would follow.

While the U.S. House of Representatives passed the Religious Liberty
Protection Act and the Senate has held hearings, both in 1999, but did not vote
on the legislation. As of 2008, this legislation has not yet passed Congress and has
not been enacted into law.
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ZOBREST V. CATALINA FOOTHILLS SCHOOL DISTRICT (U.S. 1993)

The parents of a hearing impaired child transferred from a public high school to a
parochial high school. They requested the school district provide him with a sign
language interpreter for his classes in the parochial school, claiming that this
related service should continue at the new school under the federal Individuals
with Disabilities Education Act (IDEA). IDEA specifically provided that school
districts must provide sign language interpreters for deaf students at both public
and private schools. The school district was willing to provide the service
regardless of whether it was required under IDEA, but declined to do so, asserting
that to do so would violate the Establishment Clause.

When the school district refused to provide a deaf child with a interpreter for
classes at a Catholic high school, the parents brought suit against the school
district in the U.S. District Court for the District of Arizona, alleging that IDEA
and the Free Exercise Clause required the school district to provide the interpreter
and that this provision did not violate IDEA and the Establishment Clause. This
constitutional issue focused on whether it would violate the Establishment Clause
for the Arizona school district of Catalina Foothills to provide a deaf high school
student who attended a religious school with a state-funded signing interpreter.

The District Court ruled that a sign language interpreter provided at the public
expense would serve as a “conduit for religious inculcation” and therefore promote
the religious development of the student. The Court found that resulting
entanglement of church and state would make the provision of this service
unconstitutional. The Ninth Circuit Court of Appeals affirmed the District Court
ruling.

The U.S. Supreme Court ruled five to four that the Establishment Clause does
not forbids a public school from providing a sign language interpreter for a deaf
student at a religious school under the IDEA program, because it was the student,
not the religious school, that would benefit from the state support. Thus, state
funding would not be a “direct subsidy” to the school and would not violate the
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Establishment Clause. Writing for the court, Chief Justice William Rehnquist said,
“We have consistently held that Government programs that neutrally provide
benefits to a broad class of citizens defined without reference to religion are not
readily subject to an Establishment Clause challenge just because sectarian
institutions may also receive an attenuated financial benefit.” As a result, the
school district was required to provide an interpreter to the student. The decision
represented the first time that the U.S. Supreme Court had approved the use of a
public employee to aid instruction at a religious elementary or secondary school.
The court based its narrow decision on the neutrality principle, and avoided
applying the Lemon test.

The majority held that providing an interpreter resulted from the decision of
the student’s parents and was not a state decision. Therefore, it did not
unconstitutionally entangle the government with religion. By allowing parents to
choose a school of their choice, the government ensures that a paid sign language
interpreter will be provided only as a consequence of the individual decision of the
parents. Because the IDEA creates no financial incentives for parents to choose
private schools, an interpreter’s presence cannot be attributed to state decision-
making. In this case, the state did not give direct aid to private schools.

Justices Byron White, Antonin Scalia, Anthony Kennedy, and Clarence
Thomas joined the majority opinion.

Justice Harry Blackmun issued a dissenting opinion that was joined by Justice
David Souter. Blackmun wrote that the “interpreter’s every gesture would be
infused with religious significance.” Thus, the provision of the interpreter
“necessarily entails governmental participation in the school’s inculcation of
religion.” Justice Blackmun added, “When government dispenses public funds to
individuals who enjoy them to finance private choices . . . it is difficult to argue
that government is actually endorsing religion.”

Justices John Stevens and Sandra Day O’Connor dissented on the grounds that
the case could have been decided without considering the religious clauses. Chief
Justice Rehnquist explained that only First Amendment questions were asserted in
the Court of Appeals, so the prudential rule of avoiding constitutional questions
has no application.

Under the neutrality principle, the Zobrest case was one of six cases the court
hear between 1986 and 2008 in which the court allowed government programs to
assist students at religious schools, while at the same time invalidating none.
Zobrest is one of the cases used to establish the rule that government may confer
benefits to eligible individuals with respect to education, health care, and social
service programs who in term exercise personal choice in selecting where to use
the benefit to obtain program services, whether from a public or private
organization, including a religious organization.




